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 Both sides are represented.  

I have already heard learned counsel appearing for 

both sides. 

This instant petition 1937/2018 dated 20.11.2018 has 

filed by the plaintiff under Order VI Rule 17 of the CPC with 

a prayer for amending the plaint. 

Today, I am going to dispose of this instant Misc(j) 

Case. 

The learned advocate for plaintiff submitted that he 

has filed the suit for declaration of his right, title and 

interest upon the schedule D suit land with confirmation of 

his possession and for permanent and prohibitory 

injunction. The defendants in their written statement 

claimed that they are long possession over the suit land 

much prior to the filing of the present suit. The plaintiff 

had lodged a complaint before the Dolabari Gaon 

Panchayat prior to filing of this instant suit and accordingly, 

the Dolabari Gaon Panchayat directed both the plaintiff and 

defendants to approach Court to resolve the dispute. 

Hence, this suit was filed by the plaintiff seeking adverse 



possession upon the suit land against Smti Usha Devi and 

her husband with the legal heirs of late Ramdas Sahu. The 

defendants took the plea that they had entered into an 

agreement for sale pertaining to the suit land with one Sri 

Utpal Sarkar on 19.06.2014. During continuation of the 

suit, the defendants and Sri Utpal Sarkar forcibly and 

illegally entered the suit land and started construction of 

pucca structure 26.03.2015. Immediately, on 26.03.2015, 

the plaintiff lodged a complaint before the Tezpur 

Development Authority and filed an petition before the 

Hon’ble Court under Sec.151 of CPC for restraining the 

defendants. The defendants also filed impleadment petition 

to implead Sri Utpal Sarkar in the suit and appointing a 

Survey Commissioner to survey the suit land, which was 

allowed by the Hon’ble Court. The Survey Commissioner 

submitted its report on 03.06.2017, which reflected that  

Sri Utpal Sarkar I.e. defendant No.3 is possessing 13 

Lessas of Govt land inside the boundary wall including the 

schedule C land. The plaintiff also filed a petition to 

implead Govt. of Assam as a party, which was also 

allowed. The suit was originally filed with a prayer for relief 

of confirmation of possession. The plaintiff was disposed 

on 26.03.2015 and defendant No.3 was successful in 

carrying construction.  

Therefore amendment is necessary in the area of 

schedule B land in view of the survey report. The area of 

schedule B needs to be reduced from 1 Katha to 13 Lessas 

and schedule land D shall also be reduced from 2 Katha to 

10 Lessas to 2 Katha to 3 Lessas. The entire para 7 of the 



instant petition needs to be rought into the plaint by 

inserting the same as Paragraphs 12 (a) of the plaint and 

the prayer portion in column (i) as- 

“ for a decree declaring the right, title and interest of 

the plaintiff upon the suit land mentioned in Schedule D 

with recovery of possession by evicting the defendants 

with their men, agents, servants, etc and by demolishing 

the house and structures standind thereon. “ 

In the title page of the plaint, the following needs to 

be re-written as – 

Suit for declaration of right, title and interest upon 

the suit land (Schedule D) with consequential relief of 

evicting the defendants thereform with their men, agents, 

servants, etc and demolition of the house and structures 

constructed by them and for a decree of permanent and 

prohibitory injunction against the defendants restricted 

them and their men from entering into the suit land 

mentioned in Schedule D.   

The defendants vehemently objected the petition and 

submitted that above petition and contended that the 

proposed amendments will change the nature and 

character of the suit which is not permissible under the 

law. 

Heard the both sides. 

Perused the case record. 

On perusal of the pleadings and submission it 

appears that the proposed amendment prayed for by the 

plaintiff has its foundation in his plaint. Moreover, if the 

prayer for amendment is allowed it will only facilitate the 



effective adjudication of this case. It will also not cause any 

prejudice to the defendants as they will get ample 

opportunity to dislodge the case of the plaintiff by way of 

cross examination and evidence.  

It is a settled position of law that while considering 

the prayer for amendment of the pleading the Court is not 

supposed to go into the merits of the facts proposed to be 

brought in by way of amendment. I am of the considered 

view that the proposed amendments are not going to 

change the nature and character of the suit. Rather, the 

proposed amendments would be necessary for proper 

adjudication of the matters in controversy between the 

parties in the suit. It is pertinent to mention here that trial 

has not yet commenced in the suit and therefore there is 

no question of consideration of the “due diligence” factor 

for deciding the present amendment petition. Considering 

all the aspects in entirety, the prayer of the plaintiff for 

amendment of the plaint is allowed. 

Accordingly, Misc(J) case is disposed of on contest. 


